
  
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

 
 

FORM 8-K
 

 
CURRENT REPORT

Pursuant to Section 13 OR 15(d)
of the Securities Exchange Act of 1934

Date of Report (Date of earliest event reported): October 1, 2021 (September 30, 2021)
 

 

FIVE9, INC.
(Exact name of registrant as specified in its charter)

 
 

Delaware
(State or other jurisdiction of incorporation)

 
001-36383  94-3394123
(Commission

File No.)  
(IRS Employer

Identification No.)
 

3001 Bishop Drive, Suite 350
San Ramon, California 94583

(Address of principal executive offices)

(925) 201-2000
(Registrant’s telephone number, including area code)

Not Applicable
(Former name or former address, if changed since last report)

 
 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the
following provisions (see General Instruction A.2. below):
 

☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 

☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 

☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 

☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))

Securities registered pursuant to Section 12(b) of the Act:
 

Title of each class  
Trading

Symbol(s)  
Name of each exchange

on which registered
Common Stock, par value $0.001 per share  FIVN  The Nasdaq Global Select Market

Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (§ 230.405 of this
chapter) or Rule 12b-2 of the Securities Exchange Act of 1934 (§ 240.12b-2 of this chapter).

Emerging growth company ☐

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any
new or revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act. ☐
   



Item 1.02 Termination of Material Definitive Agreement.

On September 30, 2021, Five9, Inc. (the “Company” or “Five9”) held a special meeting of stockholders (the “Special Meeting”) to
consider certain proposals related to the Agreement and Plan of Merger (the “Merger Agreement”), dated July 16, 2021, by and among Five9, Zoom
Video Communications, Inc. (“Zoom”) and Summer Merger Sub, Inc. (“Merger Sub”). The Merger Agreement provided for the merger of Merger Sub
with and into Five9 (the “Merger”), with Five9 surviving the Merger and continuing as a wholly owned subsidiary of Zoom.

At the Special Meeting, Company stockholders considered three proposals, including a proposal to adopt the Merger Agreement and
approve the transactions contemplated thereby (the “Merger Proposal”). As set forth in Item 5.07 below, which is incorporated herein by reference, the
requisite Company stockholders did not approve the Merger Proposal. As a result, immediately following the Special Meeting, on September 30, 2021,
the Company and Zoom mutually agreed to terminate the Merger Agreement, effective immediately, pursuant to Section 8.1(a) thereof. Except as
otherwise set forth in the Merger Agreement, none of Five9, Zoom or Merger Sub shall have any further liability thereunder.

The foregoing description of the Merger Agreement is qualified in its entirety by reference to the full text of the Merger Agreement, a
copy of which was filed as Exhibit 2.1 to the Current Report on Form 8-K filed by Five9 on July 19, 2021, which is incorporated herein by reference.

Item 5.07 Submission of Matters to a Vote of Security Holders.

As of August 25, 2021, the record date for the Special Meeting, there were 67,729,879 shares of Five9 common stock outstanding, each of
which was entitled to one vote for each proposal at the Special Meeting. Present at the Special Meeting virtually or by proxy were holders of
52,440,802 shares of the Company’s common stock, together representing a total of 52,440,802 votes, or a majority in voting power of the shares of the
capital stock of Five9 issued and outstanding and entitled to vote at the Special Meeting, and constituting a quorum under the Company’s bylaws. Each
proposal is described in detail in Five9’s definitive proxy statement, dated August 26, 2021, which was filed with the Securities Exchange Commission
on August 26, 2021, and first mailed to Five9’s stockholders on or about August 26, 2021. The final results regarding each proposal are set forth below.

Proposal 1: Approval of the Merger Proposal

The voting results for the Merger Proposal were as follows:
 

Final Voting Results
For  Against  Abstain   Broker Non-Votes

12,730,509  39,605,417  104,876   0

Proposal 2: Advisory Vote regarding Named Executive Officer Compensation Related to the Mergers

The voting results for the proposal to approve, on a non-binding, advisory basis, certain compensation that may be paid or become payable to the
Company’s named executive officers that is based on or otherwise relates to the Merger contemplated by the Merger Agreement were as follows:
 

Final Voting Results
For  Against  Abstain   Broker Non-Votes

2,299,253  49,784,542  357,007   0

Proposal No. 3: Approval of Adjournment of the Special Meeting

The voting results for the proposal to approve the adjournment of the Special Meeting to a later date or dates, if necessary or appropriate, to solicit
additional proxies in the event there are not sufficient votes at the time of the Special Meeting to approve the Merger Proposal were as follows:
 

Final Voting Results
For  Against  Abstain   Broker Non-Votes

17,779,775  34,473,311  187,716   0

The foregoing proposals did not receive the requisite vote of the Company’s stockholders and therefore were not approved. No other proposals
were submitted for stockholder action at the Special Meeting.



Item 8.01 Other Events.

On September 30, 2021, Five9 issued a press release announcing the termination of the Merger Agreement. The full text of the press
release issued in connection with the announcement is attached as Exhibit 99.1 to this Current Report on Form 8-K and is incorporated herein by
reference.

On September 30, 2021, Five9 announced that it will release its financial results for the third quarter 2021 ended September 30, 2021
following the close of market on November 8, 2021 and that it intends to hold a Financial Analyst Day to discuss the Company’s strategy, outlook and
business opportunities on November 18, 2021. The full text of the press release issued in connection with the announcement is attached as Exhibit 99.2
to this Current Report on Form 8-K and is incorporated herein by reference.

Item 9.01 Financial Statements and Exhibits

(d) Exhibits
 
Exhibit
Number  Description

99.1   Press Release, dated September 30, 2021

99.2   Press Release, dated September 30, 2021

104   Cover Page Interactive Data File (embedded within the Inline XBRL document).



SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
 
Date: October 1, 2021    Five9, Inc.

  By:  /s/ Rowan Trollope
  Name: Rowan Trollope
  Title:  Chief Executive Officer



Exhibit 99.1
 

Five9 and Zoom Mutually Agree to Terminate Merger Agreement

SAN RAMON, Calif. – September 30, 2021 – Five9, Inc. (NASDAQ: FIVN), a leading provider of the intelligent cloud contact center, today
announced that its merger agreement with Zoom Video Communications, Inc. (NASDAQ: ZM) has been terminated by mutual agreement. The
agreement did not receive the requisite number of votes from Five9 shareholders to approve the merger with Zoom. Five9 will continue to operate as a
standalone publicly traded company.

Zoom and Five9 will continue the partnership that was in place prior to the announcement, which includes support for integrations between their
respective Unified Communications as a Service (UCaaS) and Contact Center as a Service (CCaaS) solutions and joint go-to-market efforts.

In a separate release available on the Investor Relations section of the Company’s website at http://investors.five9.com/, Five9 highlighted its strong
foundation and the significant opportunity ahead as a standalone company.

About Five9

Five9 is an industry-leading provider of cloud contact center solutions, bringing the power of cloud innovation to more than 2,000 customers worldwide
and facilitating billions of customer engagements annually. The Five9 Intelligent Cloud Contact Center provides digital engagement, analytics,
workflow automation, workforce optimization, and practical AI to help customers reimagine their customer experience. Designed to be reliable, secure,
compliant, and scalable, the Five9 platform helps increase agent and supervisor productivity, connects the contact center to the business, and ultimately
deliver tangible business results including increased revenue and enhanced customer trust and loyalty.

For more information visit www.five9.com.

Engage with us @Five9, LinkedIn, Facebook, Blog, That’s Genius Podcast.

Five9 Press Relations
Allison Wilson
352-502-9539
allison.wilson@five9.com

Five9 Investor Relations
Barry Zwarenstein
Chief Financial Officer
925-201-2000 ext. 5959
ir@five9.com

The Blueshirt Group for Five9, Inc.
Lisa Laukkanen
415-217-4967
lisa@blueshirtgroup.com



Exhibit 99.2
 

Five9 Poised to Continue to Transform Customer Engagement and Drive Industry-Leading Growth and
Profitability for Shareholders as Standalone Company

Third Quarter 2021 Financial Results to be Released on November 8

Financial Analyst Day to be Held on November 18

SAN RAMON, Calif. – September 30, 2021 – Five9, Inc. (NASDAQ:FIVN), a leading provider of the intelligent cloud contact center, today
highlighted its strong foundation and the significant opportunity ahead as a standalone company.

“Five9 has built an industry-leading and differentiated cloud contact center platform that has transformed the way businesses engage with their
customers,” said Rowan Trollope, Chief Executive Officer of Five9. “Over the past few months, we have continued to execute relentlessly in the market.
With a focus on product innovation, excellence in go-to-market execution and a strong and evolving partner ecosystem, we continue to strengthen our
relationships with customers and bring new businesses onto the Five9 platform. We also hosted our largest ever annual CX Summit and, this week, were
recognized by expert industry analysts as having the best application of Artificial Intelligence. The contact center is the new front door for business and,
as the market shifts from on-premises to cloud and digital transformation accelerates, we believe we are positioned to build on this momentum and grow
market share.”

Mr. Trollope continued, “We had the opportunity to engage extensively with our shareholders since our transaction announcement. We greatly appreciate
their feedback and confidence in Five9’s future prospects and share their views regarding the significant potential for value creation as a standalone
company. We look forward to sharing additional information on our plans to deliver continued industry outperformance and profitable growth in
connection with our third quarter financial results on November 8 and Financial Analyst Day on November 18.”

Five9 has a strong foundation and clear plan to build on its momentum:
 

 

•  Capitalize on favorable market dynamics and the enterprise opportunity: Five9 is well positioned as customers focus on business
agility in the move to the cloud and seek AI-driven automation to increase efficiency in the contact center. The resulting savings are
especially appealing to larger enterprises, which need to scale efficiently. Five9 has successfully capitalized on this opportunity, driving
sustained 30%+ year-over-year enterprise subscription revenue growth. Enterprise customers now represent 84% of total revenues, up from
60% at the Company’s 2014 IPO, and Five9 is poised for continued strong growth by continuing to expand into the up-market opportunity.

 

 

•  Innovate and expand the Five9 platform to meet and anticipate customers’ evolving needs: Five9 maintains its competitive advantage
by continuing to evolve its products to meet and anticipate customers’ changing needs. Innovations and enhancements in the Company’s
products have enabled businesses to deliver a more seamless experience for both their customers and their agents and supervisors. The
latest set of offerings is focused on helping businesses leverage the power of a Digital Workforce through AI-enabled Intelligent Virtual
Agents (IVAs) and AI-assisted live agents.



 

•  Continue investment in go-to-market execution: With significant investments in its go-to-market team, Five9 has ensured that it is fully
capitalizing on the market opportunity. This includes both North America and International investments across direct sales and the
extended partner ecosystem of channel partners, master agents, value added resellers, system integrators and technology partners. The
Company will continue to invest in expanding and strengthening its go-to-market capabilities and building upon the trust it has developed
with customers as shown by its consistently high 80%+ NPS scores for professional services.

Five9 is confident in its ability to deliver continued value across its stakeholder groups and looks forward to sharing more information in connection
with its third quarter 2021 financial results and Financial Analyst Day. Additional details can be found below.

Five9 Third Quarter 2021 Financial Results to be Announced on November 8

Five9 will release financial results for the third quarter 2021 ended September 30, 2021 following the close of market on Monday, November 8, 2021.
The Company will host a corresponding live webcast at 4:30 p.m. Eastern Time on that day. Details to follow in a separate press release in the coming
weeks.

Five9 to Hold Financial Analyst Day on November 18

Five9 will hold a virtual Financial Analyst Day to discuss the Company’s strategy, outlook and business opportunities on Thursday, November 18, 2021.
Members of the Five9 management team will host a series of presentations beginning at 11:30 a.m. Eastern Time. Details to follow in a separate press
release in the coming weeks.

In a separate press release issued today, Five9 announced the termination of its merger agreement with Zoom, pursuant to which Zoom would have
acquired Five9 in an all-stock transaction. A link to the press release can be found on the Investor Relations section of the Company’s website at
http://investors.five9.com/.

About Five9

Five9 is an industry-leading provider of cloud contact center solutions, bringing the power of cloud innovation to more than 2,000 customers worldwide
and facilitating billions of customer engagements annually. The Five9 Intelligent Cloud Contact Center provides digital engagement, analytics,
workflow automation, workforce optimization, and practical AI to help customers reimagine their customer experience. Designed to be reliable, secure,
compliant, and scalable, the Five9 platform helps increase agent and supervisor productivity, connects the contact center to the business, and ultimately
deliver tangible business results including increased revenue and enhanced customer trust and loyalty.

For more information visit www.five9.com.

Engage with us @Five9, LinkedIn, Facebook, Blog, That’s Genius Podcast.

Forward-Looking Statements

This communication contains certain forward-looking information related to Five9 and its future as a standalone company. These forward-looking
statements are made as of the date they were first issued and were based on our current expectations and involve numerous risks and uncertainties that
may cause these forward-looking statements to be inaccurate. Forward-looking statements in this communication include, among other things,
statements about Five9’s future plans as a standalone company and our growth prospects.



Risks and uncertainties that may cause these forward-looking statements to be inaccurate include, among others: (i) the risk that the termination of the
merger agreement may adversely affect Five9’s business, the price of Five9’s common stock and Five9’s ability to pursue these strategic transactions;
(ii) potential adverse reactions or changes to Five9’s business relationships with clients, employees, suppliers or other parties or other business
uncertainties resulting from the termination of the transaction with Zoom, including but not limited to such changes that could affect Five9’s financial
performance; (iii) potential legal proceedings that may be instituted against Five9 related to the termination of the merger agreement; (iv) the impact of
significant transaction costs and unknown liabilities on Five9’s operating results; (v) our quarterly and annual results may fluctuate significantly,
including as a result of the timing and success of new product and feature introductions by us, may not fully reflect the underlying performance of our
business and may result in decreases in the price of our common stock; (vi) if we are unable to attract new clients or sell additional services and
functionality to our existing clients, our revenue and revenue growth will be harmed; (vii) our recent rapid growth may not be indicative of our future
growth, and even if we continue to grow rapidly, we may fail to manage our growth effectively; (viii) failure to adequately retain and expand our sales
force will impede our growth; (ix) if we fail to manage our technical operations infrastructure, our existing clients may experience service outages, our
new clients may experience delays in the deployment of our solution and we could be subject to, among other things, claims for credits or damages;
(x) our growth depends in part on the success of our strategic relationships with third parties and our failure to successfully maintain, grow and manage
these relationships could harm our business; (xi) we have established, and are continuing to increase, our network of master agents and resellers to sell
our solution; our failure to effectively develop, manage, and maintain this network could materially harm our revenues; (xii) adverse economic
conditions may harm our business; (xiii) the effects of the COVID-19 pandemic have materially affected how we, our clients and business partners are
operating, and the duration and extent to which this will impact our future results of operations and overall financial performance remains uncertain;
(xiv) security breaches and improper access to or disclosure of our data or our clients’ data, or other cyber attacks on our systems, could result in
litigation and regulatory risk, harm our reputation and our business; (xv) we may acquire other companies or technologies, or be the target of strategic
transactions, or be impacted by transactions by other companies, which could divert our management’s attention, result in additional dilution to our
stockholders and otherwise disrupt our operations and harm our operating results; (xvi) the markets in which we participate involve numerous
competitors and are highly competitive, and if we do not compete effectively, our operating results could be harmed; (xvii) if our existing clients
terminate their subscriptions or reduce their subscriptions and related usage, our revenues and gross margins will be harmed and we will be required to
spend more money to grow our client base; (xviii) we sell our solution to larger organizations that require longer sales and implementation cycles and
often demand more configuration and integration services or customized features and functions that we may not offer, any of which could delay or
prevent these sales and harm our growth rates, business and operating results; (xix) because a significant percentage of our revenue is derived from
existing clients, downturns or upturns in new sales will not be immediately reflected in our operating results and may be difficult to discern; (xx) we rely
on third-party telecommunications and internet service providers to provide our clients and their customers with telecommunication services and
connectivity to our cloud contact center software and any failure by these service providers to provide reliable services could cause us to lose clients and
subject us to claims for credits or damages, among other things; (xxi) we have a history of losses and we may be unable to achieve or sustain
profitability; (xxii) the contact center software solutions market is subject to rapid technological change, and we must develop and sell incremental and
new products in order to maintain and grow our business; (xxiii) we may not be able to secure additional financing on favorable terms, or at all, to meet
our future capital needs; (xxiv) failure to comply with laws and regulations could harm our business and our reputation; (xxv) we may not have
sufficient cash to service our convertible senior notes and repay such notes, if required, and other risks attendant to our convertible senior notes and
increased debt levels; and (xxvi) the other risks detailed from time-to-time under the caption “Risk Factors”



and elsewhere in our Securities and Exchange Commission filings and reports, including, but not limited to, our most recent annual report on Form 10-K
and quarterly reports on Form 10-Q. Such forward-looking statements speak only as of the date hereof and readers should not unduly rely on such
statements. We undertake no obligation to update the information contained in this press release, including in any forward-looking statements.

Five9 Press Relations
Allison Wilson
352-502-9539
allison.wilson@five9.com

Five9 Investor Relations
Barry Zwarenstein
Chief Financial Officer
925-201-2000 ext. 5959
ir@five9.com

The Blueshirt Group for Five9, Inc.
Lisa Laukkanen
415-217-4967
lisa@blueshirtgroup.com


